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The South China Sea has long been regarded as a major source of tension and instability
in Pacific Asia. Since 1990, many bilateral and multilateral efforts to manage the possible
conflicts in the region have been recorded. The purpose of this article is to analyze and
assess the progress made in terms of conflict management among the claimants.

Keywords dispute management, Spratlys, South China Sea

Introduction

The South China Sea has long been regarded as a major source of tension and instability
in the Pacific Asia region. Several factors have contributed to this situation. One is the
geostrategic location of the South China Sea. Another is the territorial disputes over the
Paracel and Spratly archipelagos as well as over maritime areas in the South China Sea. A
third factor is the competition for control over natural resources in the area. A fourth factor
is the modernization of the international law of the sea.

Received 26 February 2009; accepted 15 April 2009.

This article draws on the joint research of the authors on Vietnam’s maritime disputes. It also
draws on Nguyen Hong Thao’s individual research on Vietnam and the law of the sea and on legal
aspects of the South China Sea situation, and on Ramses Amer’s research on conflict management and
the South China Sea situation. Earlier versions have been presented at two conferences: “The South
China Sea: Seeking a New Legal Arrangement for Promoting Stability, Peace and Cooperation,”
prepared for the Inaugural Malaysian International Law Symposium, Petaling Jaya, Selangor, 7-8
August 2008; and “Towards a New Legal Arrangement to Promote Stability, Cooperation and De-
velopment in the South China Sea,” prepared for SCS 2008-The South China Sea: Sustaining Ocean
Productivities, Maritime Communities and the Climate, a Conference for Regional Cooperation in
Ocean and Earth Sciences Research in the South China Sea, University of Malaya, Kuantan, 25-29
November 2008.

Address correspondence to Nguyen Hong Thao, Professor, Faculty of Law, Vietnam National
University, Hanoi, Vietnam. E-mail: nghongthao2003 @yahoo.com; nguyenhongthao57 @ gmail.com;
or Ramses Amer, Senior Research Fellow, Center for Pacific Asia Studies, Department of Oriental
Languages, Stockholm University, Stockholm, Sweden. E-mail: ramses.amer @orient.su.se, ram-
sesamer @ gmail.com.

333



Downloaded by [Oulu University Library] at 09:05 06 October 2011

334 N. H. Thao and R. Amer

The South China Sea is one of the largest semienclosed seas in the world with an area
of 648,000 square nautical miles, which is twice as large as the East China Sea. The South
China Sea encompasses vital sea routes linking the Pacific and Indian Oceans. Over half
of the world’s merchant fleet (by tonnage) sails through the South China Sea every year,
especially through the Strait of Malacca, the second busiest strait in the world.! A large
percentage of fuel transported by sea from the Middle East and Africa to Japan, China, and
South Korea passes through the South China Sea.? The importance of the South China Sea
is evident when one considers that 90% of China’s foreign trade is seaborne.® For other
major distant shipping states, such as the United States, India, and Australia, maintaining
freedom of navigation for merchant shipping and naval vessels in the South China Sea
is of considerable interest. If the sea lines of communication were to be disrupted due
to an armed conflict in the Spratly/South China Sea area, then the economic interests of
the countries in the Asia-Pacific region, including the United States, would be adversely
affected.* The importance of the South China Sea not only to claimants, but also to global
powers like the United States was clearly displayed by the incidents in the South China Sea
involving Chinese and U.S. naval vessels in March 2009.°

The South China Sea is surrounded by 10 coastal states, including some of the most
rapidly industrializing and fastest-growing countries in the world like China. The economic
growth in the region depends to large extent on the exploitation of both living (e.g., fish)
and nonliving (e.g., oil and gas) resources from sea areas.’ The increase in oil prices in
mid-2008 further accentuated the drive to gain control over maritime zones and potential
resources in the South China Sea. The sovereignty disputes over the two strategically
important archipelagos—the Paracels and the Spratlys—are linked to moves for control
over maritime zones around them. The claimants have made use of the uncertainties in
some of the provisions of the 1982 United Nations Convention on the Law of the Sea (the
LOS Convention)’ in order to extend their claims to 200-mile economic exclusive zones
(EEZs) and to continental shelf areas. This can be seen from the following overview of
claims in the South China Sea area.®

e Brunei Darussalam claims an EEZ and the natural prolongation of its continental
shelf in the southern part of the South China Sea. Brunei claims sovereignty to
Louisa Reef in the Spratly archipelago.

e China has the most extensive claims in the South China Sea. China claims sovereignty
over the Paracel archipelago (Xisha in Chinese) and the Spratly archipelago (Nansha
in Chinese) as well as the Pratas Islands. As shown on official Chinese maps, China
claims the major parts of the sea areas of the South China Sea as “historical waters”
in a U-shaped area marked by the so-called “nine dotted lines” southward to the east
of the Vietnamese coastline, turning eastward to the northeast of the Indonesian-
controlled Natuna Islands, and to the north of the Malaysian state of Sarawak, then
turning northeastward along the coast of Brunei Darussalam and the Malaysian state
of Sabah, and finally northward to the west of the Philippines.’

e Indonesia claims an EEZ and the continental shelf extending into the South China
Sea to the north of the Anambas Islands and to the north and east of the Natuna
Islands.

e Malaysia claims sovereignty over the southern part of the Spratly archipelago.
Malaysia also claims an EEZ and the natural prolongation of the continental shelf in
the South China Sea off the east coast of Peninsular Malaysia and off the coasts of the
states of Sabah and Sarawak on the island of Kalimantan (Borneo). Malaysia claims
an EEZ and the natural prolongation of the continental shelf in the Gulf of Thailand
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off the northeast coast of Peninsular Malaysia. The extent of Malaysia’s claims has
gradually been defined since the 1960s. Malaysia extended its territorial sea to 12
nautical miles in 1969. Malaysia publicized the extent of its continental shelf claims
through two maps in December 1979. Malaysia proclaimed its 200-nautical-mile
EEZ in April 2003. The 1979 maps display the extent of Malaysian claims to the
southern part of the Spratly archipelago.

e The Philippines claims sovereignty over the major part of the Spratly archipelago
(Kalayaan Island Group [KIG] in the terminology used by the Philippines) with
the exception of the Spratly Island itself, Royal Charlotte Reef, Swallow Reef,
and Louisa Reef. The formal annexation of the western Spratlys was announced in
June 1978. The Philippines also claims an EEZ and the natural prolongation of the
continental shelf in the South China Sea to the west of the country.

e Taiwan'® pursues the same claims as China in the South China Sea.'! It can be
argued that both China and Taiwan are pursuing a “Chinese” claim. Among the
islands in the South China Sea, Taiwan claims sovereignty over the Paracel and
Spratly archipelagos as well as the Pratas Islands. Taiwan also claims major parts
of the sea areas of the South China Sea as “historical waters” in a U-shaped area as
outlined in the section on China’s claims above.

e Vietnam claims sovereignty over the whole of the Paracel archipelago (Hoang Sa
in Vietnamese) and Spratly archipelago (Truong Sa in Vietnamese). It has claims
to an EEZ of 200 nautical miles and to the natural prolongation of the continental
shelf in the South China Sea (East Sea; Bien Dong in Vietnamese). The Government
Statement on the Territorial Sea, the Zone Contiguous, the Economic Exclusive
Zone and the Continental Shelf of Vietnam of 12 May 1977 and the Government
Statement on the Baseline of Vietnam of 12 November 1982 have outlined the extent
of Vietnamese claims to maritime areas in the South China Sea.

The island disputes in the South China Sea are bilateral, trilateral, or multilateral. This
situation, coupled with the overlapping claims to the maritime areas around the Paracel
and Spratly archipelagos, cannot be settled without the addressing the question of island
sovereignty. Apart from the disputes directly linked to the sovereignty claims over the
island groups, disputes relating to maritime delimitation remain unsettled. Furthermore,
piracy and armed robbery have increased in the region, with about half of the world’s
reported cases of piracy occurring in this area.'? In addition, the coastal countries are also
facing transboundary issues such as marine pollution and management of cross-boundary
and highly migratory fish stocks. The South China Sea constitutes an arena for competing
security interests. It is in the interest of all the claimants as well as other concerned parties
to actively seek solutions to avoid the military actions, to safeguard freedom of navigation,
and to promote the peaceful settlement of disputes and cooperation.

From Conflict to Conflict Management

The first wave of occupation in the Paracels occurred in the mid-1950s after France withdrew
from Vietnam. The Republic of Vietnam (ROV) (South) moved to take control western part
of the Paracel archipelago while China took control over eastern part. In 1974, China seized
control of the western part of the Paracels from the ROV. In the Spratlys, the early 1970s
saw the ROV move to sustain its claim by occupying some features—the control of which
was transferred to the unified Vietnam after 1975. The Philippines also moved into the
Spratlys in the 1970s while Malaysia took control of a feature for the first time in 1983.
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China did not gain a foothold in the Spratlys until early 1988 following a naval battle with
Vietnam in the area. Despite full normalization of relations between China and Vietnam in
November 1991, the disputes in the South China Sea caused serious tension for much of
the 1990s.!3 More widely publicized was the dispute and tension between China and the
Philippines following the Chinese seizure of Mischief Reef in 1995.!4

The claimants have also made other moves to reinforce and sustain their claims. In
1978, the Philippines proclaimed limits of the KIG. As already noted, Malaysia produced
maps illustrating its claims to territorial seas and continental shelves in 1979. Vietnam
proclaimed a 200-mile EEZ and continental shelves in 1977. On February 25, 1992, the
Standing Committee of the National People’s Congress of China adopted the Law of the
People’s Republic of China on Its Territorial Waters and Their Contiguous Areas, which
stipulated that the Paracel and Spratly archipelagos and most of the South China Sea waters
were regarded as part of China’s national territory.'”> On May 15, 1996, China issued a
statement defining the baselines of its territorial sea adjacent to the Chinese mainland and
in relation to the Paracel islands. China stated that this was done in accordance with the 1992
law.'® On June 26, 1998, the National People’s Congress of China adopted the Law of the
People’s Republic of China on the Exclusive Economic Zone and the Continental Shelf.!”

The 1988 naval clash between China and Vietnam in the Spratlys raised a fear among
the member states of the Association of Southeast Asian Nations (ASEAN) that the South
China Sea situation was a significant threat to regional security. The first regional attempt
to manage the situation was the initiative by Indonesia and Canada to hold a workshop
on managing potential conflicts in the South China Sea in 1990. What followed was a
series of workshops designed as an informal process for policy-oriented and cooperation
discussions. It was considered to be one of the confidence-building measures for the region.
The ASEAN countries, Vietnam, China, and Taiwan sent participants to the workshops
on an informal basis as part of a track-two process. The workshops resulted in statements
stressing the need to settle the South China Sea disputes through peaceful means and that
the parties should exercise restraint in order not to exacerbate the disputes.'®

The second regional attempt to manage the South China Sea situation came with the
adoption in 1992 of the ASEAN Declaration on the South China Sea.!® The Declaration
emphasizes the “necessity to resolve all sovereignty and jurisdictional issues pertaining
to the South China Sea by peaceful means, without resort to force” and urges “all parties
concerned to exercise restraint with the view to creating a positive climate for the eventual
resolution of all disputes.”

The LOS Convention had not yet come into legal force and some claimant coun-
tries had not yet become a party. Claimants implemented and applied the Convention in
their own interests and, in some cases, in contradiction with the spirit of the package
deal that the Convention represented. It can be argued that the mechanisms of peaceful
settlement of disputes provided in the Part XV of the LOS Convention were not being
implemented.

The Chinese-Filipino Mischief Reef incident of 1995 led ASEAN to promote its own,
more formal, confidence-building measures. ASEAN issued the 1995 Statement of the
ASEAN Foreign Ministers on the Recent Developments in the South China Sea, which
contended that all parties must apply the principles contained in the Treaty of Amity and
Co-operation in Southeast Asia (TAC)?” as the basis for establishing a code of international
conduct for the South China Sea to create an atmosphere of security and stability in the
region. Bilateral talks between China and the Philippines and the Philippines and Vietnam
resulted in two codes of conduct: an eight-point code of conduct in the Joint Statement of
the Republic of Philippines and People’s Republic of China Consultations on the South
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China Sea and on Other Areas of Cooperation on August 1995;%!' and a nine-point code of
conduct in the Joint Statement of the Fourth Annual Bilateral Consultations Between the
Philippines and Vietnam, November 1995.22

The admission of Vietnam into ASEAN in 1995 pushed the association to be more
active in response to the South China Sea situation. The ASEAN Code of Conduct prepared
by the Philippines and Vietnam was adopted and sent to China in 1999. The ASEAN Code
was based on ASEAN documents such as: the five principles of peaceful coexistence,
the Treaty of Amity and Cooperation, the Declaration on the South China Sea of 1992, the
ASEAN-China Joint Statement of 16 December 1997, the Joint Statement Between the
Philippines and the PRC on the South China Sea and Other Areas of Cooperation of August
1995, the code of conduct agreed upon between Vietnam and the Philippines in November
1995, and the Hanoi Plan of Action at the Sixth ASEAN Summit 1998.2% At the beginning,
an initiative to have an ASEAN-China Code of Conduct was rejected by Beijing. The
dialogue, however, led to an understanding about the necessity to have a regional code of
conduct in the future. In the short term, it was easier to agree to have a joint document.
As aresult, at the Eighth ASEAN Summit in Phnom Penh, Cambodia, ASEAN and China
adopted the Declaration on the Conduct of Parties in the South China Sea.”* It is the
first political document relating to the South China Sea concluded between ASEAN and
China and is seen as a necessary step in the longer-term process aiming at establishing and
agreeing on a “code of conduct” in the South China Sea.

The ASEAN-China Declaration on Conduct is a framework for the conduct of all
parties (ASEAN members directly or indirectly concerned with the disputes and China)
aimed at avoiding military actions and promoting mutual understanding between ASEAN
and China and the adoption of confidence-building measures in less-sensitive fields. The
parties are encouraged to explore or undertake cooperative activities in the fields of marine
environmental protection; marine scientific research; safety of navigation and communica-
tion at sea; search and rescue operations; and combating transnational crime, including but
not limited to trafficking in illicit drugs, piracy, and armed robbery at sea and illegal traffic
in arms.?

Bilateral negotiations between Vietnam and the neighboring countries of China, In-
donesia, Malaysia, and Thailand have led to positive results in settling maritime delimitation
of their overlapping claims in areas adjacent to the South China Sea.”® On June 5, 1992,
Malaysia and Vietnam concluded an agreement on joint development in areas of overlap-
ping claims to continental shelf areas to the southwest of Vietnam and to the east-northeast
off the east coast of Peninsular Malaysia in the Gulf of Thailand.?’” On August 9, 1997,
Thailand and Vietnam reached an agreement delimiting their continental shelf and EEZ in
the Gulf of Thailand.”® On June 11, 2003, Vietnam and Indonesia signed an agreement on
the delimitation of their continental shelf boundary in the area to the north of the Natuna
Islands.?® Also notable are the two agreements concluded between China and Vietnam
relating to the Gulf of Tonkin on December 25, 2000: the Agreement on the Delimitation
of the Territorial Seas, Exclusive Economic Zones and Continental Shelves in the Gulf of
Tonkin®" settled the maritime boundary disputes in the Gulf, and the agreement on fishery
cooperation in the Gulf of Tonkin established a “common fishing area” in the Gulf, a “buffer
zone” for small fishing boats, and a 4-year “transit fishing zone.”3!

The ASEAN-China Declaration on Conduct and the 1982 LOS Convention served
as the basis for the Tripartite Agreement for Joint Marine Seismic Undertaking in the
Agreement Area in the South China Sea (JMSU) signed on March 14, 2005, between
the national oil companies of China, the Philippines, and Vietnam (the Chinese National
Offshore Oil Corporation [CNOOQOCT], the Philippines National Oil Company [PNOC], and
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the Vietnam Oil and Gas Corporation [PETROVIETNAM]).?? This Agreement shows
the determination of the involved parties to abide by the ASEAN-China Declaration on
Conduct. The tripartite Agreement covered 3 years of seismic survey and research over a
143,000-km? area in the South China Sea, which included parts of the disputed Spratly
area. The three national oil firms were to share equally the costs involved in conducting
seismic research within the agreed area, which came to around $7.14 million over the 3-year
period.> Philippine president Gloria Macapagal-Arroyo called the tripartite Agreement “a
historic event” and a “breakthrough” in implementing the provisions of the ASEAN-China
Declaration on Conduct.’* A Vietnamese Foreign Ministry spokesperson noted that the
Agreement “would not undermine the basic position held by the Government of each party
on the South China Sea issue” and the parties expressed their “resolve to transform the South
China Sea into an area of peace, stability, cooperation and development.” The cooperation
undertaken by the three national oil companies was to be within the framework of marine
scientific research and it did not include any arrangements relating to the exploitation of
resources in the area.

The Joint Oceanographic Marine Scientific Expedition in the South China Sea
(JOMSRE-SCS) is another example of cooperation in the spirit of ASEAN-China Dec-
laration on Conduct. This initiative was launched by the agreement entered into in 1994
by then Philippine president Fidel V. Ramos and Vietnamese president Le Duc Anh to
cooperate in marine scientific research and environmental protection of the South China
Sea. Since 1996, there have been four expeditions in: April 1996, May 2000, April 2005,
and April 2007. The participants to the marine research expeditions have been expanded
beyond Filipinos and Vietnamese to include Chinese, Americans, and Canadians.?®

Cooperation in less-sensitive fields is an important outcome of the ASEAN-China
Declaration on Conduct. At the Second Meeting of the ASEAN-China Joint Working
Group on the Implementation of the Declaration on the Conduct of Parties in the South
China Sea, held in Sanya City, Hainan, on February 8-9, 2006, it was agreed to establish

the following six projects:*’

e A Joint ASEAN-China Table Top Maritime Search and Rescue Exercise. The Philip-
pines was in charge of preparing the paper on this project.

e A Workshop on Marine Ecosystems and Biodiversity. This workshop will be funded
by the ASEAN-China Cooperation Fund (ACCP).

e A Workshop on Regional Oceanographic and Climate Exchanges in the South China
Sea. Vietnam was responsible for preparing and circulating the paper on this project.

e A Workshop on Disaster Prevention and Reduction, Establishing Disaster Monitor-
ing and Warning System in the South China Sea.

e A Training Programme on Ecosystem Monitoring and Monitoring Technology.

e Regional Oceanographic Exchange around the South China Sea.

e China was to take charge to provide further details on the last three projects.

The ASEAN-China Declaration on Conduct provides that the parties are to display self-
restraint when conducting activities that could cause or escalate disputes and affect the
peace and stability. This includes, among other things, refraining from inhabiting presently
uninhabited islands, reefs, shoals, cays, and other features. Furthermore, the parties are
to handle their differences in a constructive manner. However, the Declaration does not
give a clear answer as to what kind of activities could be considered to complicate or
escalate a dispute. The claimant states have pursued various activities in the Paracel and
Spratly archipelagos (e.g., research, tourist tours, granting of petroleum blocks, prohibiting
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fishing, constructing an air runway, and erecting new or consolidating existing structures
on features already occupied). Such activities can be seen as civilian actions, although
they clearly contribute to reinforcement of control and claims. Moreover, such activities
indirectly play a role in the military plans of the claimants.

Until 2008, the cooperative projects developed pursuant to the ASEAN-China Dec-
laration on Conduct existed primarily on paper. There was a shortage of funds and lack
of willingness among the concerned parties to take action. The unclear provisions of the
Declaration also complicated the situation. To achieve the objective of the Declaration, the
concerned parties must develop guidelines for its implementation or seek to achieve an
ASEAN-China Code of Conduct for the South China Sea. The current situation calls for
new efforts to establish a legal arrangement for cooperation between the concerned parties
in the South China Sea.

Toward an ASEAN-China Code of Conduct for the South China Sea

The sharp increase in the price of oil in mid-2008 could have caused an increase in tension
the South China Sea. The price of oil is a major issue for China and the other regional states.
China needs energy to support its rapidly growing economy. With an oil consumption level
of 6,534,000 bbl/day (the second in the world after the United States), China’s imports of oil
rose nearly 13% in the first 5 months of 2008.3? If the trend continues, China’s consumption
is expected to equal that of the United States by the mid-2020s.%°

It seems likely that China wants to push for an expansion of oil exploration and
exploitation, in particular, in the East China Sea and South China Sea. Chinese studies have
estimated that the potential oil resources of the Spratly and Paracel Archipelagos range from
105 billion up to 213 billion barrels of oil, and the potential production levels for the Spratly
Archipelagos could be 1.4 million to 1.9 million barrels per day.*!' For China, having control
over these maritime areas is a policy of oil assurance. China has reiterated its claims to
most of the South China Sea within the so-called “nine dotted lines.”** This claim overlaps
with Indonesia’s claims to the northeast of the Indonesian Natuna Island group, which is
said to have considerable natural gas deposits. It also partly overlaps with the Philippines’
Malampaya and Camago natural gas and condensate fields, with Malaysia’s natural gas
fields off shore Sarawak, and with Vietnam’s Tu Chinh and Dai Hung fields. In 2007 and
2008, China put pressure on British Petroleum (BP), Conoco Phillips, Exxon Mobil, and
the Oil and Natural Gas Corporation (ONGC) working off the southern coast of Vietnam
to stop their joint activities with Vietnam.®? It is also notable that, in November 2008,
the CNOOC together with its partners launched a plan to invest 200 billion yuan (US$29
billion) to develop the exploration and exploitation of oil deposits in the South China Sea.*

The plan adopted by the People’s Congress of China to create the Sansha administrative
zone to manage the Paracels, Spratlys, and the Macclesfield Banks with the status of
a “county-level city” within Hainan Province caused an angry and spontaneous public
demonstration by several hundred Vietnamese outside the Chinese embassy in Hanoi and
consulate in Ho Chi Minh City on December 9, 2007.% 1t has also been disclosed through
satellite pictures that China has built an underground nuclear submarine base near Sanya,
on Hainan Island.*® This is quite likely linked to China’s desire for control of the South
China Sea and the strategically vital sea-lanes in the area.

The position of ASEAN on the South China Sea dispute must become more consistent,
united, and effective. The ASEAN-China Declaration on Conduct should be replaced by a
stronger political and legal document. The first step might be an ASEAN-China Code of
Conduct of Parties in the South China Sea with more detailed and precise commitments.
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Such an ASEAN-China Code of Conduct must overcome the limitations in the Declaration
on Conduct as well as respond to the present challenges and provide an effective orientation
for settling the South China Sea disputes in the future.

The LOS Convention Provisions on Maritime Delimitation and Cooperation

Pacific Asia contains a number of disputes over islands. As already noted, in Southeast
Asia, these are the Paracels and the Spratlys. In Northeast Asia, there are the disputes
between China and Japan over the Diaoyu/Senkaku Islands (Pennacle Islands), between
Japan and South Korea over Dokdo/Takeshima Island, and between Japan and Russia over
the Kuril Islands.*’” The disputes concern both sovereignty over islands and the consequent
maritime delimitation of adjacent ocean areas. The claimants usually declare that they are
ready to resolve the island disputes on the basis of international law, particularly, the 1982
LOS Convention.

The 1982 LOS Convention provides mechanisms for the settlement of maritime dis-
putes, but has no provisions regarding the settlement of sovereignty disputes over offshore
islands. The main articles of the Convention relating to maritime delimitation and coop-
eration are Articles 15, 74, 83, 121, and 123. These provisions need to be interpreted and
implemented in relation to the particular situations (e.g., in the South China Sea). What
kind of equitable solution will be acceptable to all in the settlement of maritime disputes?
What kind of cooperation is most suitable for claimants prior to final delimitation? One of
the major uncertainties in the Convention is the provision on island status. Article 121 (3)
says that “rocks which cannot sustain human habitation or economic life of their own shall
not have an exclusive economic zone or continental shelf.” Not surprisingly, claimants have
different views on the application of Article 121(3) to the features in the South China Sea.
Some consider that the features in the Spratly archipelago cannot generate an EEZ or a
continental shelf, that the features are not islands. Others suggest that some of the features,
those that are above water at high tide, can generate more than just 12-mile territorial
waters.*® The position of China is that the features in the Paracel and Spratly archipelagos
can generate full maritime zones.*

The interpretation and application of Article 7 of the LOS Convention regarding straight
baselines has recently again become an issue in the South China Sea. Bill 3216 adopted
by the House of Representatives of the Philippines on February 2, 2009, was aimed at
defining the archipelagic baselines of the Philippine archipelago and reportedly included
both the KIG and Scarborough Shoal.® China responded by reiterating its sovereignty
claim to Huangyan Island (Scarborough Shoal) and to the Nansha Islands (Spratly Islands)
and to “their adjacent waters.” China also expressed “hope that the relevant country can
earnestly abide by” the Declaration on Conduct and “refrain from taking actions that may
complicate and increase disputes” in the South China Sea.’! Vietnam’s response was to
maintain its established position on the Paracel and Spratly archipelagos (i.e., that they
belong to Vietnam), and to state the “parties concerned should observe” the Declaration
on Conduct and “refrain from taking actions to complicate the situation.”>? In further
developments relating to the baselines of the Philippines, President Macapagal-Arroyo
signed the Republic Act No. 9522 on March 10, 2009, which did not include the KIG and
Scarborough Shoal within the archipelagic baselines of the Philippines.>® China responded
by reiterating its statement of February 3, 2009,>* and by protesting against the Republic
Act No. 9522 after it was submitted by the Philippines to the United Nations.>

Articles 74 and 83 of the LOS Convention places states that have overlapping ocean
claims under an obligation to make an effort to enter into provisional arrangements of
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a practical nature and ensure that such arrangements are without the prejudice to a final
delimitation solution. Article 123 places claimant states under an obligation to cooperate in
the exercise of their rights and performance of their obligations under the LOS Convention
in semienclosed sea areas such as the South China Sea. Implementation of these imprecise
obligations is a political and legal challenge.

Dispute Settlement Jurisprudence

Although Southeast Asia is known as a region with a tradition of nonadjudication, this
tradition has undergone important changes. The International Court of Justice has recently
dealt with two sovereignty disputes over islands between Southeast Asian countries. The
first concerned the dispute over Pulau Ligitan and Pulau Sipadan between Indonesia and
Malaysia (Judgment of 17 December 2002).3° The second concerned the dispute over Pedra
Branca/Pulau Batu Puteh, Middle Rocks and South Ledge between Malaysia and Singapore
(Judgment of 23 May 2008).%” Both disputes related to small features. The land area for
Sipadan is 0.13 km? smaller than for Ligitan, and 2,000 m? for Pedra Branca/Pulau Batu
Puteh, whereas Middle Rocks and South Ledge are above water only at low tide. None of
these features were permanently inhabited.

The cases display similarities. They both concerned disputes relating to sovereignty
over the small islands and reefs, where the original titles were based on historical arguments
and maps, title passed through different historical periods from feudal and colonial to the
recent claimant states, and there were arguments over the “critical date” and the effectiveness
of title.

In the Case Concerning Pulau Ligitan and Pulau Sipadan, the International Court
noted that the measures taken to regulate and control the collecting of turtle eggs and the
establishment of a bird reserve were to be seen as regulatory and administrative assertions
of authority over claimed territory. In the words of the Court, these activities are:

modest in number but that they are diverse in character and include legislative,
administrative and quasi-judicial acts. They cover a considerable period of time
and show a pattern revealing an intention to exercise State functions in respect
of the two islands in the context of the administration of a wider range of
islands.”®

The fact that the Indonesian authorities did not protest the construction of lighthouses by
the Colony of North Borneo and by Malaysia after 1963 was considered as unusual by the
Court.”® On the basis of effectiveness of authority, the Court concluded that Malaysia had
title to Ligitan and Sipadan.

In the Case Concerning Pedra Branca, the Court found that the original title to Pe-
dra Branca/Pulau Batu Puteh was with Malaysia as the successor to the Sultan of Johor.
However, the Court ultimately found that Singapore had sovereignty over the island. Some
activities to manage the Pedra Branca/Pulau Batu Puteh and its surrounding waters were
carried out by the Singapore authorities in 1978, such as the investigation of shipwrecks
within the island’s territorial waters, or surveying the waters surrounding the island. How-
ever, Malaysian authorities did not take any measure to protest these activities in 1978. The
protest was made only in June 2003, after the Special Agreement signed by Singapore and
Malaysian authorities submitting the dispute to the Court had come into force, Malaysia
had just protested against the Singapore conduct in 1980. Taking the conduct of the two
parties into consideration, the Court concluded that sovereignty over Pedra Branca/Pulau
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Batu Puteh had passed to Singapore.%° However, the Court found that title to Middle Rocks
remained with Malaysia as the successor to the Sultan of Johor.®! For the South Ledge, the
Court concluded that it belonged to the state in the territorial waters of which it is located.®?

The International Court did not have the opportunity to address the question of the
relation between the disputes over sovereignty of islands and reefs and low-tide elevations
and the conflict over maritime zones around them. In the Special Agreement submitted
to the Court, Malaysia and Singapore asked for only a ruling on the issue of sovereignty
regarding each of the three maritime features. They did not ask for the drawing of a line of
maritime delimitation.

The conclusions of the International Court in the two cases can serve as a basis for
initiatives to submit the various South China Sea disputes to international juridical agencies
like the International Court or the International Tribunal for the Law of the Sea (ITLOS).
However, there are a number of complications and realities. First, matters can be referred
to the International Court (or other third-party adjudicative bodies) only if all the parties
agree. Only the Philippines recognizes the International Court’s compulsory jurisdiction,
but not for disputes regarding the KIG (i.e., the major parts of the Spratlys). The proposal
made by the Philippines in 1999 relating to the submission of its dispute over the major part
of the Spratlys with China to a tribunal was rejected by China.®* China declared that the
dispute should be settled through bilateral negotiations. Second, the finality of a decision
of the International Court on sovereignty over islands and other maritime features might
discourage some claimants from bringing their case to the Court where they fear that a
ruling of the Court might not be to their advantage. Finally, the Court has jurisdiction
only to resolve legal disputes. However, a resolution of the disputes over the Paracels and
Spratlys involves and must satisfy political, economical, and social concerns as well as
legal concerns. The outcome of negotiations could be a compromise solution in which the
political, economic, and security factors can be taken into account.®

Joint Development or Development Through Cooperation

The South China Sea is aregion that has made a significant contribution to joint development
as a means of overcoming bilateral overlapping maritime claims. Some of the bilateral
agreements reached on joint development (e.g., between Malaysia and Thailand in 1979%
and between Vietnam and Malaysia in 1992%°) primarily relate to oil exploration while
the agreement between China and Vietnam in the Gulf of Tonkin in 2000 relates to the
fishery.5” Joint development was mentioned in the so-called “donut hole” theory proposed
by Professor Hasjim Djalal in 1989-1990, by which the zone beyond 200 miles from coastal
lines and islands claimed by the concerned parties would be a zone for cooperation of all
states around the South China Sea.®®

In 1990, China proposed that the sovereignty issue should be shelved and that the parties
should work together in the context of joint development in the South China Sea.®® Critics
argued that the proposal served to legitimize China’s sovereignty claim of the “nine dotted
national boundary line” that encompasses over 8% of the South China Sea.”® China did not
specify the exact scope of the proposed joint development or the area, form, content, and
governing mechanism for joint development. However, China’s joint development proposal
does not seem to include the Paracels, although it is a disputed archipelago. It would not be
acceptable to Vietnam if parts of the maritime zones claimed by China to the west of the
Paracel and Spratly archipelagos that overlap with Vietnam’s claims to maritime zones to
the east of the Vietnamese coast were part of areas that China proposed to be included in a



Downloaded by [Oulu University Library] at 09:05 06 October 2011

A New Legal Arrangement for the South China Sea? 343

possible joint development scheme. The Chinese proposal would be perceived as a scheme
to turn areas to which Vietnam’s claim was previously uncontested into a contested one.”!
The Indonesian reaction undoubtedly would be similar in the area to the northwest of the
Natuna Islands where China’s claim overlaps with an Indonesian claim.

The 2005 JMSU, the tripartite agreement among national oil companies of the Philip-
pines, China, and Vietnam to jointly survey in a certain area in the South China Sea,”* has
not been considered as a joint development arrangement because it was not a government-
level memorandum of understanding. Moreover, the JMSU dealt only with exploration data
and not exploitation of resources and the 3-year term of the JIMSU ended on July 1, 2008
without renewal.

The media in the Philippines continue to debate the legal aspects of a 2004 bilateral
agreement between the PNOC and the CNOOC that allowed China to conduct data gathering
over an area in the South China Sea, including the Spratlys, in exchange for Chinese-
funded loans for Philippine projects.”> The Senate of the Philippines was not informed
about the content of the deal.”* Now, the Philippines-China deal of 2004 to allow Chinese
exploration in the Philippines’ “territorial waters and resources’ has been labeled a violation
of constitutional provisions governing the country’s national territory and patrimony.’> The
critique has also been extended to the terms of JMSU.”6

It can be noted that Vietnam reacted to the September 2004 agreement by reiterating
its claims to sovereignty over both the Spratly and the Paracel archipelagos. It also stated
that the agreement was concluded without consulting other parties, and thus was not in the
spirit of the ASEAN-China Declaration on Conduct.”’

In June 2008, China and Japan reached an agreement on cooperation in the East China
Sea. The Chinese Foreign Ministry spokeswoman Jiang Yu said that this was the first step
in the joint development of the East China Sea between China and Japan.”® She also called
it “an important step” in the transitional period prior to delimitation without prejudicing
their respective legal positions. According to Japan’s minister of foreign affairs Masahiko
Koumura, the agreement is the first step toward realizing a common understanding be-
tween the leaders of the two countries that the East China Sea should be a “Sea of Peace,
Cooperation and Friendship.””® He also stated that the content of the agreement is “mu-
tually beneficial to both sides.”" Japan delimits its claim in the East China Sea using a
median line. China claims jurisdiction over the entire East China Sea based on the natural
prolongation of its continental shelf. China began test drilling in the area in 2003, provok-
ing Japanese protests. Japan rejected China’s proposal for joint development of two gas
fields near the Japanese-controlled Senkaku Islands (Diaoyu) while China turned down
Japan’s proposal to jointly develop four gas fields near the Japanese median line in the
East China Sea. China claims that Japan has no right to protest its Chunxiao (Shirakaba
in Japanese) operations because the production sites are within the area of the Chinese
EEZ that is not disputed. Both the Japanese policymakers and public are concerned that
the Chunxiao field may extend into the Japanese EEZ, thereby costing Japan valuable
resources.?!

Pursuant to the 2008 Agreement, an area for joint development has been defined in
which the two sides will, through joint exploration, select by mutual agreement areas for
joint development under the principle of mutual benefit. Through consultations, the two
sides will decide on other specific matters. Japanese companies will be able to jointly
develop with China the Shirakaba/Chunxiao gas field and an area south of the Asunaro
gas field. Shirakaba/Chunxiao is located mainly on the Chinese side of a Japanese-claimed
median line. The two countries have problems to solve such as deciding the ratio of
capital contributions to be made by Japan and China in the Shirakaba/Chunxiao gas field
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and what to do with three other gas fields—Asunaro/Longjing, Kashi/Tianwaitian, and
Kusunoki/Duangiao.

The 2008 Agreement was sharply criticized by Chinese Internet users and the Hong
Kong media immediately after its announcement. They criticized the Chinese authorities
for betraying the national interests, humiliating the nation, and forfeiting its sovereignty.®?
In an effort to calm the public protest, the Chinese foreign minister Yang Jiechi clarified
the Chinese position on the issue.?3 First, the sovereign rights of Chunxiao oil and gas field
belong to China. Second, both China and Japan have agreed that Japanese enterprises would
participate in the relevant cooperation in the Chunxiao oil and gas field in accordance with
the Chinese laws governing external cooperation on offshore oil resources development
and accept Chinese jurisdiction. What the Chinese and Japanese companies will carry out
in the Chunxiao oil and gas field is development through cooperation, an act that will be
done in accordance with Chinese laws.?*

The Japanese-Chinese Agreement as well as the challenges encountered both in reach-
ing the agreement and in implementing it will be keenly examined by the concerned parties
in the South China Sea disputes.®

Conclusion

The South China Sea dispute has been and still is a matter of concern to regional and
nonregional parties. Many potential solutions to the impasse have been suggested such as
sharing the resources,® the Antarctic scheme,?” the donut hole model,®® joint development,
development through cooperation, and third-party intervention. However, the suggested
solutions have not been implemented due to lack of confidence and trust among the con-
cerned parties. ASEAN, through a dialogue with China, concluded the 2002 Declaration
on Conduct. This can be regarded as a midway point in a process to establish a full-fledged
Code of Conduct for the South China Sea. The ASEAN-China Declaration on Conduct has
created an important platform for the reduction of tension and for cooperation between the
claimants. The Declaration is a clear signal to the international community that ASEAN
and China can work together in looking for a peaceful and acceptable solution to the dis-
putes in the South China Sea. However, the Declaration has some limitations. There are no
guidelines and no enforcement provisions; thus, it depends on only the “bone fois” of all
claimants.

The development of new legal arrangements is a necessity. ASEAN and China should
actively move forward to an ASEAN-China Code of Conduct or a similar binding agree-
ment, which would contain guidelines for self-restraint, cooperation, and the application of
international law.
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